NOT FOR PUBLICATION
UNITED STATES COURT OF APPEALS FI L E D

FOR THE NINTH CIRCUIT AUG 17 2006

CATHY A. CATTERSON, CLERK
U.S. COURT OF APPEALS

UNITED STATES OF AMERICA, No. 04-50412
Plaintiff - Appellee, D.C. No. CR-02-01187-DDP
V.
MEMORANDUM”™

MICHAEL DAVID HILL,

Defendant - Appellant.

Appeal from the United States District Court
for the Central District of California
Dean D. Pregerson, District Judge, Presiding
Submitted December 5, 2005 ™
Before: GOODWIN, W. FLETCHER and FISHER, Circuit Judges.
David Michael Hill appeals the sentence imposed following his guilty plea

to possession of child pornography in violation of 18 U.S.C. § 2252(a)(5)(B). Hill

contends that this case should be remanded pursuant to United States v. Booker,
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125 S. Ct. 738 (2005) because he was sentenced under the mandatory guidelines.
The district court attempted to sentence Hill to a non-mandatory Guideline
sentence when it sentenced Hill alternatively. To comply with the requirements of
Booker, however, the district court “must have sufficiently considered the
Guidelines as well as the other factors listed in 3553(a).” United States v. Knows
His Gun, 438 F.3d 913, 918 (9th Cir.), cert. denied, 126 S. Ct. 2913 (2006). In this
case, when sentencing Hill alternatively, the district court started out properly by
considering the applicable Guideline range, but the court did not address any of the
other factors listed in § 3553(a), and did not give any other reasons for its sentence.
As we have now clarified, this is insufficient. See United States v. Diaz-Argueta,
447 F.3d 1167, 1171 (9th Cir. 2006) (Booker requirement to consider the § 3553(a)
factors not met where the district court relies only on the Guideline range).

Hill’s sentence is VACATED and this matter is REMANDED for

resentencing.



